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·1· · · · · · · · · · · · ·EXAMINATION

·2· · · · · · · ·HEARING OFFICER BRONSON:· I'm Erika Bronson, the

·3· ·Hearing Officer for this hearing on the proposed discharge

·4· ·permits for Kaiser Aluminum Washington, LLC, City of

·5· ·Spokane, and Liberty Lake Sewer and Water District.

·6· · · · · · · ·Let the record show that it is 6:36 p.m. on

·7· ·August 2nd, 2016, and this hearing is being held within the

·8· ·Mirabeau Park Hotel and Convention Center, located at 1100

·9· ·North Sullivan Road, Spokane Valley, Washington, 99037.

10· · · · · · · ·Legal notice of the public comment period and

11· ·this hearing was published in the Washington State Register

12· ·on June 30, 2016.

13· · · · · · · ·Ecology issued a news release to Spokane County

14· ·media and posted on social media channels about the public

15· ·comment and hearing on June 30th, 2016.

16· · · · · · · ·In addition, Ecology placed information about

17· ·the comment period and hearings on our website for the rule

18· ·and on the online public calendar.

19· · · · · · · ·Ecology sent announcements via e-mail to the

20· ·following e-mail distribution lists on June 30th, 2016:

21· · · · · · · ·Washington Quality ListServ, with 1,138

22· ·subscribers

23· · · · · · · ·Water Quality Partnership, with 58 members

24· · · · · · · ·Ecology News ListServ, with 1,471 subscribers

25· · · · · · · ·Spokane River Regional Toxics Taskforce



·1· · · · · · · ·And the Spokane River Forum, with 3,400

·2· ·subscribers

·3· · · · · · · ·It is now the formal comment time for anyone who

·4· ·would like to comment.· I'll be calling you to testify in

·5· ·the order in which you signed in.

·6· · · · · · · ·When I call your name, please come up to the

·7· ·recorder and state your name and the company or organization

·8· ·you represent, if any.

·9· · · · · · · ·Remember, audience, no extra noise, please.

10· · · · · · · ·And we will begin with Rick Eichstaedt, who will

11· ·be followed by Frank Ovono.

12· · · · · · · ·SPEAKER:· Good evening.· My name is Rick

13· ·Eichstaedt.· I'm an attorney with the Center for Justice,

14· ·and also direct the Environmental and Land Use Clinic at

15· ·Gonzaga.

16· · · · · · · ·I want to thank Ecology for the opportunity to

17· ·provide comment today.

18· · · · · · · ·I also want to thank Liberty Lake, the city of

19· ·Spokane, Kaiser Aluminum, and all the other participants in

20· ·the Spokane River Regional Toxics Task Force.

21· · · · · · · ·And if I didn't mention this, I'm providing

22· ·comment today on behalf of Jerry White from the Spokane

23· ·Riverkeeper.

24· · · · · · · ·The Riverkeeper is committed to the Spokane

25· ·River Regional Toxics Task Force process.· We believe that



·1· ·is a good process to address PCBs and other toxics issues in

·2· ·the Spokane River.

·3· · · · · · · ·You're going to hear tonight from a couple of

·4· ·students from Gonzaga some initial comments on the task

·5· ·force -- or, excuse me, on the draft permits.

·6· · · · · · · ·You're also going to receive shortly a formal

·7· ·request from the Spokane Riverkeeper, and I believe some of

·8· ·the other nonprofit groups that are involved in the river

·9· ·clean-up issues, requesting additional time for comments.

10· ·Specifically, 30 days.

11· · · · · · · ·We'd like this additional time to have the task

12· ·force meeting on August 10th, where these permits will be

13· ·discussed.

14· · · · · · · ·We also want time to address the concerns that

15· ·we are in the process of identifying with the dischargers

16· ·themselves.

17· · · · · · · ·As Ecology knows, many of the issues that -- of

18· ·concern specifically about PCBs were resolved outside of the

19· ·comment period/formal process between some of the nonprofit

20· ·groups and the dischargers themselves, and that resulted in

21· ·the Spokane River Toxics Task Force.

22· · · · · · · ·So we believe granting additional more time --

23· ·or, more time is warranted to allow more dialogue on these

24· ·issues.

25· · · · · · · ·It's also our understanding that Kaiser Aluminum



·1· ·has asked for some more time as well.· So we certainly

·2· ·support that.

·3· · · · · · · ·Thank you.

·4· · · · · · · ·HEARING OFFICER BRONSON:· Thank you.· Rick.

·5· · · · · · · ·Okay.· So next we'll have Frank Ovono, who will

·6· ·be followed by Garrett Wilson.

·7· · · · · · · ·SPEAKER:· Good evening.· My name is Frank Ovono.

·8· ·I'm a limited licensed attorney at Gonzaga University Legal

·9· ·Assistance in the Environmental Law section.

10· · · · · · · ·I'm also a Gonzaga law student, and I'm here to

11· ·represent the Spokane Riverkeeper.

12· · · · · · · ·I'd like to start by congratulating the city of

13· ·Spokane and the city of Liberty Lake for participating in

14· ·the task force and for making sure that the total phosphorus

15· ·and the CBOD comply with the TMDLs.

16· · · · · · · ·I also would like to thank them for making sure

17· ·that they set specific numerical limits in the -- concerning

18· ·their PCB effluent.

19· · · · · · · ·While these steps constitute substantial steps

20· ·towards our goal, I would like to make a few suggestions as

21· ·well.

22· · · · · · · ·The first being that I would like them to

23· ·develop and implement effluent limits for arsenic as

24· ·recommended by the EPA.· I believe the standard for the EPA

25· ·for arsenic is 0.018 micrograms per liter, and I believe



·1· ·that adopting that specific recommendation would

·2· ·substantially help us.

·3· · · · · · · ·I also would like them to consider adopting all

·4· ·the recommendations in general by the EPA in the document

·5· ·attached, your document 1.29 -- or, 129 attached in the

·6· ·Appendix B in the package at the entrance.· And I think

·7· ·these recommendations as well provide a clear understanding

·8· ·of what are the EPA standards.

·9· · · · · · · ·Thank you.

10· · · · · · · ·HEARING OFFICER BRONSON:· Thank you.

11· · · · · · · ·All right.· So can we get Garrett Wilson,

12· ·please?

13· · · · · · · ·SPEAKER:· I'm Garrett Wilson from Gonzaga

14· ·University Environmental Law and Land Use Clinic here on

15· ·behalf of the Spokane Riverkeeper for concerns about the

16· ·Kaiser Aluminum permit.

17· · · · · · · ·We would like to see effluent levels -- effluent

18· ·limits for arsenic be added to meet the more conservative

19· ·EPA standards --

20· · · · · · · ·REPORTER:· Excuse me.· Can you speak up a bit?

21· · · · · · · ·SPEAKER:· Yes.

22· · · · · · · ·I would like to see limits for arsenic be added

23· ·that more reflect the more conservative standards; 0.018

24· ·micrograms per liter.· Also include a schedule for

25· ·compliance.



·1· · · · · · · ·We would also like to see total limits be set

·2· ·with the compliance schedule.

·3· · · · · · · ·We would also want to assure that the final

·4· ·water quality effluent limits be met by July of 2021.· And

·5· ·that footnote be concerned -- be verified because it sets up

·6· ·a different limit.

·7· · · · · · · ·Concerning PCBs, we are pleased that there are

·8· ·numerical effluent limits in the permit, but feel that they

·9· ·should be met by 2024.

10· · · · · · · ·We suggest that the limits should be at 95

11· ·percent of those proposed in the draft permits and that this

12· ·would demonstrate measurable progress in achieving these

13· ·limits, as required by Ecology.

14· · · · · · · ·We also would like to include all

15· ·recommendations that the EPA provides for industrial

16· ·individual permits and discharges.· We ask that those be

17· ·included in the permit.· Those are our concerns.

18· · · · · · · ·Thank you.

19· · · · · · · ·HEARING OFFICER BRONSON:· Thank you.

20· · · · · · · ·Okay.· So that gets us through everyone who

21· ·signed up to comment.· Is there anyone else who would like

22· ·to testify at this time?

23· · · · · · · ·All right.· Well, then I will go ahead and close

24· ·the hearing.

25· · · · · · · ·If you would like to send in written comments,



·1· ·they must be received by five p.m. on Monday, August 29th.

·2· · · · · · · ·You may submit comments by mail to Shari Li-Joy,

·3· ·Washington State Department of Ecology, Water Quality

·4· ·Program, 4601 North Monroe Street, Spokane, Washington,

·5· ·99205.

·6· · · · · · · ·Comment can also be e-mailed to

·7· ·stra461@ecy.wa.gov, or faxed to 509.329.3570.

·8· · · · · · · ·All testimony received at this hearing, as well

·9· ·as e-mails and hard copy comments received by five p.m. on

10· ·Monday, August 29th, 2016, will be part of the official

11· ·record for the proposed permits.

12· · · · · · · ·After the public comment period closes, Ecology

13· ·will summarize substantive comments and provide responses to

14· ·them.

15· · · · · · · ·Ecology will include the summary and responses

16· ·to comments in the fact sheet as an appendix and publish the

17· ·responses to comments when issuing the final NPDES permit.

18· · · · · · · ·Ecology generally will not revise the rest of

19· ·the fact sheet.

20· · · · · · · ·The full document will become part of the legal

21· ·history contained in each of the facility's permit files.

22· · · · · · · ·The next step is to review and respond to the

23· ·comments and then issue the final discharge permits.

24· · · · · · · ·Ecology expects to issue the permits no earlier

25· ·than September 15th, 2016.

·1· · · · · · · ·If we can be of further help to you, please do

·2· ·not hesitate to ask.

·3· · · · · · · ·On behalf of the Department of Ecology, thank

·4· ·you for coming tonight.

·5· · · · · · · ·Let the record show that this hearing was

·6· ·adjourned at 6:46 p.m.

·7· · · · · · · · · · · · · · ·(DOE Public Hearing concluded at

·8· · · · · · · · · · · · · · · 6:46 p.m.)
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To:  Washington Department of Ecology 

From: Sierra Club Upper Columbia River Group 

Date: September 9, 2016 

Re:  Comments on Spokane River NPDES Permit Drafts for City of Spokane, Kaiser Corp., and 
Liberty Lake Water & Sewer District 

Permit No.1  Spokane River Wastewater Treatment Plant 

Draft Fact Sheet (FS) 

Misc. 

General comment.  The City’s use of the name “Water Reclamation Facility” is misleading to the public.  
No water reclamation is being achieved as defined by Ecology's reclaimed water regulations.   
 
FS, p. 9.  The Fact Sheet should also describe the County sewage collection system that is or will be 
contributing to the City plant.  See next comment. 

FS, p. 10.  Spokane County does not maintain 10 MGD at City plant “as a precautionary measure.”  
Rather, the County intends to use its 10 MGD capacity for new growth and development in the north 
part of the County. 

FS, p. 11.  The discharge outfall is not compliant with state standards, nor does it protect the state 
aesthetic water quality standard during low flow periods. 

FS, p. 12.  Description of receiving waters lacks significant information including Spokane River 
designated uses with water quality criteria described and information on toxics sampling for fish tissue, 
sediment and water column.  

FS, p. 12, Table 2.  The critical season for metals is the high flow season.  Table lacks basic data on 
important pollutant background.  A receiving stream study is necessary for deriving major municipal 
permit limits. 
 
FS, p. 14, Part D, Table 4.   This table is missing essential data on toxics other than metals. 

Permit Limits  

FS, p. 20.  Not clear the relationship between the new design criteria and achievement of water quality 
criteria.  This engineering report cannot be relied on if water quality criteria compliance is not 
demonstrated. 
 
FS, P.21, Part III.B.  No increase in pollutants loads are allowable while the City is in interim status 
toward meeting WQBELs.  All limits should be based on existing seasonal performance and should not 
allow for growth in order to prevent more degradation. 
 
FS, p. 24.  The seasonal limits should be converted to monthly and daily max permit limits consistent 
with Ecology guidance for developing limits from waste load allocations in a TMDL.   
 



Sierra Club Upper Columbia River Group  September 9, 2016 
Comments on Spokane River Draft NPDES permits  2 

 

FS, p.25.  The permit should anticipate upcoming changes in human health criteria.  An administrative 
extension may be appropriate to incorporate the new criteria into the permit and actually aim for a 
healthy river. 

FS, p. 25.  The discussion of narrative criteria should identify the actual uses of the river that are 
impaired, including that the public cannot eat fish from the river. 

FS, pp. 33, 38.  Seasonal limits must be converted to monthly and daily max limits.  Further, the limit of 
performance base plus 10% is not consistent with anti-degradation rules, and will allow for increased 
loading over time. 
 
FS, pp. 36, 39.  Effluent pH has a large effect on ammonia, but the draft improperly uses the 
performance-based limit of 7.29 to calculate it instead of the permitted limit. 
 
FS, p. 36.  The fecal coliform limit does not utilize the correct dilution factor because it does not protect 
river users at high exposure.  No dilution factor should be used during critical conditions, when the 
effluent plume covers the entire rive at the outfall. 

FS, p. 38.  Regarding mercury, the Spokane River fish consumption advisory indicates a need for more 
stringent mercury criteria and WQBELs for this pollutant. 

FS, p. 39.  It is not reasonable or legal to allow until 2021 for ammonia control while allowing continued 
increases in new user connections 

FS, p. 40.  Technology-based limits do not supersede compliance with WQBEL needs.  Need to consider 
activated carbon additions and removal of discharge from river. 

FS, p. 40.  The discussion of optimizing treatment lacks information to allow the reader to evaluate the 
basis for this change and the criteria for Ecology’s approval. 

FS, p. 42.  The 0.3 degree temperature allowance is not consistent with Temp criteria. No dilution is 
available unless a WLA is established in a TMDL.  The measurable increase protocol applies when temp 
exceeds applicable correct use-based criteria, not maximum river temperature. 
 
FS, p. 43.  It is questionable if not improper to be using older toxics standards when it is known that 
these standards are not sufficient to protect human health.  The evaluation needs to consider fish tissue 
and new HHC criteria issued by EPA. 

FS, pp. 45-46, Table 18.  As interim standards, these limits need to be performance based.  The proposed 
fecal coliform monthly and weekly standards are not supported by the discussion.  The proposed pH 
limit should use 7.79 in ammonia criteria calculation.   

Mixing Zones 

FS, pp. 28-29.  Assumptions about instream flows are misleading and the average low flow is incorrect.  
We are seeing sustained summer flows (ie, multiple weeks) with flows below 800 cfs.  The seven-day 
average of 905 cfs, no matter how you manipulate the numbers, does not reflect reality.  Looking back 
to 1968 is too far given impacts of climate change on the river.   The 300 cfs contribution from Hangman 
Creek the aquifer seems excessive. 
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FS, p. 31.  The mixing zone must achieve the dilution ratios used in WQBELs during critical low flow. 
 
FS, p. 32.  Water quality impairment discussion should acknowledge continuing algae blooms in Lake 
Spokane. 
 
FS, p. 34.  The mixing zones are not correctly calculated for critical season, when they would be much 
smaller. 
 
FS, p. 40.  What is the discussion about 125 MGD vs. 50 MGD treated volumes, including consideration 
of economic factors?  How does not treating CSOs with filtration affect toxics in effluent?  Last sentence 
says no difference, but fails to explain how that is possible. 

FS, pp. 41-42.  Temperature – no limit assigned and questionable discussion of warming impacts.  The 
Spokane River does not meet temp WQS and is on the 303(d) list.   

CSOs 

FS, p.9.  The City’s “large combined sewer separation project” actually occurred in the 1980s. 

FS, pp. 9, 80.  The method for calculating the proposed “20 year rolling average” standard is incorrect 
and will make it impossible to take enforcement action for CSO non-compliance.  The correct average 
should be no more than a time period based on permit duration of 5 years.  It is incorrect to assume all 
future years will only have 1 per year event.  The criteria is one per year per outfall, not one average 
exceedance per year per outfall.  Design storm recurrence should also be consistent with averaging 
method. 

FS, p. 9, p. 26, p. 55.  Notes that City changed its compliance plan by changing the design storm size of its 
CSO storage tanks, ie, “right sizing” and that City is making “forward progress.”  These are not the 
correct standards under the Clean Water Act. 

FS, p. 26, p. 53.  The CSO one discharger per outfall per year standard does not comply with narrative 
water quality criteria.  The City will be violating the Clean Water Act even after its major investment in 
CSO improvements. 

FS, p. 52 et seq, CSOs.  If we don’t know whether one outfall discharger per year will result in 
compliance with WQS, then issuing a permit that will lead to massive investment in infrastructure that 
assumes legality of such discharge is folly.   

FS, p. 53.  Proposed permit allows City to amend its CSO control plan if it cannot meet Dec. 2017 
deadline.  This is an effective extension of time to City.  We strenuously object to any further extensions 
of time to allow the City to come into compliance.   

FS, p. 53.  “It is not possible to calculate numeric WQBELs for CSOs.”  Nonetheless, CSOs have 
tremendous capacity to cause violation of WQS narrative standards/designated uses.  Where are the 
controls? 
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PCBs and other toxics 

FS, p. 34, Subsection G states erroneously that “toxic pollutants are near-field pollutants; their adverse 
effects diminish rapidly with mixing in the receiving water.”  This does not account for the bio-
accumulation or the increase in toxics concentrations from upstream to downstream locations. 

FS, p. 37.   The decision to not allow a mixing zone for PCBs is correct and consistent with recent legal 
decisions. 

FS, p. 37.   BMPs are not appropriate mechanism to control large municipal and industrial discharges.  
They do not provide a path to achieving compliance with criteria - especially considering new water 
quality standards and downstream Spokane Tribe water quality standards. 
 
FS, p. 37.  What is the performance based limit and how was it derived?  Why is there no mention of 
potential change in limit based on amendment of water quality standards to incorporate human health 
criteria?  How will investments made based on this less stringent standard be affected by future changes 
in water quality standards? 
 
FS, p. 37. What is impact of discharge limits on Spokane Tribe water quality standards and water quality 
on the Spokane Reservation?  These standards are based on protecting the health of the Spokane 
Reservation public; how will they standards be met? 

FS, p. 38.  Interim treatment with activated carbon addition to remove PCBs can and should be occurring 
now. 

FS, p. 56.  Requirement for receiving waters study for metals should anticipate changes in water quality 
criteria during life of permit. 

FS, p. 56.  Toxics Management Plan discussion does not acknowledge or address that the City has 
affirmatively decided to continue to use products that contain PCBs.  This program is illusory. 

FS, p. 57.  State law requires the use of Method 1668 for monitoring and compliance. 

FS, p. 61.  The City “had to educate the public regarding differences in allowable concentrations” via 
TSCA versus State WQS.  We do not recall being so educated. 

FS, pp. 62-63.  If compliance with BMPs is not required, then how can BMPs be a method to control PCB 
discharge? 

FS, p. 64.   Circular logic.  Once CSO volumes are routed to treatment plant, PCBs will reduce due to 
tertiary filtration treatment.  But, City elects a treatment process that will not filter CSO volumes (which 
will only receive primary and secondary treatment).  This treatment program is illusory. 

FS, p. 64.  Document contains no Appendix E re “reasonable progress.”  After five years, there is no 
measurable progress that can be attributed to City participation in the Toxics Task Force, beyond 
participating in the Task Force.  Both state and federal courts have indicated that the Toxics Task Force is 
not a legal substitute for effluent limitations. 
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Monitoring and Method 608/1668 

FS, p. 50, Section C.  Method Detection Level definition is incorrect. MDL is 99% confident that the 
chemical is present at a concentration or above the MDL. 

FS, p. 57.  Discussion of Method 608 

Lead, Zinc, Cadmium 

The TMDL for lead, cadmium and zinc is based on assumptions about activities in Idaho that are not 
occurring.   Is it appropriate to use this TMDL to establish limits for these chemicals given actual on-the-
river data. 

 

Permit No. 2:  Kaiser Corp. 
 
Draft permit 
 
p. 10.  Why no NELs for outfall 007?  Also, should be a narrative effluent limit prohibiting discharges that 
cause or contribute to violations of water quality standards, particularly justified for toxics in Spokane 
River. 
 
pp. 10–11.  Description of mixing zone is inadequate, WAC 173-220-130(3)(c) requires permit specify 
“dimensions.” 
 
pp. 10–11.  Is mixing zone also for PCBs? Should not be allowed because cannot meet WAC 173-201A-
400(4), see Puget Soundkeeper v. Ecy and Seattle Iron & Metals PCHB decision, and has not 
implemented AKART for PCBs (see compliance schedule) 
 
p. 12.  Why no PCB NELS and monitoring for outfall 006?  
 
p. 13.  Footnote d should specify 1668C, not 1668 
 
p. 17.  Sets out rules for interpretation of 1668 data, contrary to fact sheet reasoning why no Part 136.5 
request to EPA for 1668 limited use approval. 
 
p. 19.  Remove provision for waiver of written reports.  
 
p. 21.  Facility improvements for phosphorus, CBOD, and ammonia (for TMDL) should also be designed 
to remove PCBs – this is what EPA’s plan for Spokane River PCBs is relying upon. 
 
p. 22.  Focus should not be exclusively BMPs for PCBs, should be requirement to plan and implement 
treatment as well (linked to previous comment) 
 
p. 22.  Appears to allow permittee to decide whether particular BMPs are “economically feasible” and 
therefore required.  
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p. 23. “The Permittee must continue the PCB source identification and cleanup actions that were 
initiated the previous permit issued on June 23, 2011.” Ungrammatical, plus inadequately specific.  
Permit is supposed to set out conditions – already initiated BMPs that must be continued should be 
identified. 
 
pp. 24–25.  Permit should include dates for completion of survey and removal of materials and 
equipment with PCBs. 
 
p. 25.  Compliance schedule for Outfall 007 – tasks with due dates are only planning.  Need a deadline 
for completion of tasks or for implementation of “final plan.” 
 
p. 26.  Final 001 NEL for PCBs is at criteria – good.   
 
What is the basis for the interim 001 PCB effluent limitations?  They are rather high. Fact Sheet at 36 
explains that they are the maximum daily and maximum two week average – this is not the way to 
calculate performance-based limits.  The Permit Writers Manual describes a statistical analysis that 
should be done here. At Fact Sheet p. 27, it states that 001 TSS effluent limitations are the performance 
based NELs that control PCBs – this follows statement asserting lack of positive correlation between TSS 
and PCBs! Should be performance-based limit for PCBs.  See permit writers manual at pp. 74–77. 
 
Draft Fact Sheet 
 
FS, p. 9.  Process monitoring should occur prior to excess groundwater discharge. 
 
FS, p. 9.  The black walnut shell filtration technology is not adequate for low-level removal, and is 
nowhere near the best technology for PCB removal.  Also adds oil to the discharge. 
 
FS, p. 10.  Noncontact water should be segregated and not used to dilute oil/PCB contaminated water 
before compliance monitoring 
 
FS, pp. 9-10.  Black walnut shell filtration was not intended to be the final solution for PCB removal. 
 
FS, p. 10.  SWS sludge should be characterized. 
 
FS, p. 11.  Description of receiving waters lacks significant information including Spokane River 
designated uses with water quality criteria described and information on toxics sampling for fish tissue, 
sediment and water column.  
 
FS, p. 11.  Stormwater and CSOs are not non-point sources. 
 
FS, pp. 11-12, Table 3.  Use of 90th percentile geometric mean is not appropriate for characterizing 
receiving water critical conditions. 
 
FS, p. 12, Table 4.   Wastewater characterization, particularly for PCBS, is suspect given that it is diluted 
with groundwater and zeroing out 3x method blank. 
 
FS, p. 14, Table 7.   PCB characterization should also show flow/concentration quantity. 
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FS, p. 14.  There should be independent confirmation of water quality compliance by Ecology, including 
sampling inspections for significant industrial discharges per EPA compliance enforcement guidance. 
 
FS, p. 18.  TSS generic measure should be quantified and explained. 
 
FS, p. 24, Table 16.  These flows include the Kaiser discharge, which should be subtracted.  They are 
giving dilution credit with the effluent. 
 
FS, p. 35.  It is disconcerting that Ecology is only now looking at impact of Kaiser effluent on river 
temperatures.  This analysis will need to account for net loss of cold groundwater that is now being 
warmed up as Kaiser process water in the discharge. 
 
FS, p. 35.  Human health reasonable potential analysis is not properly conducted under existing water 
quality criteria, which are known to be inadequate.  It may be appropriate to administratively extend 
permit until new human-health based water quality standards are adopted. 
 
FS, p. 36.  BMPs should evaluate alternatives to black walnut shell filtration, and improved methods for 
PCB removal. 
 
FS, p. 40, Table 22.  The permit needs to segregate GW remediation pumping from the process water 
limits and flows causing dilution before monitoring 
 
FS, p. 42. Method Detection Level definition is incorrect. MDL is 99% confident that the chemical is 
present at a concentration or above the MDL. 
 
FS, p. 42.  State law requires utilization of Method 1668 for PCB monitoring and compliance. 
 
FS, p. 44.  Reasons for not seeking limited use approval from EPA for PCB compliance monitoring with 
1668 are not reasonable. 
 
FS, p. 45.  Removal of discharge (zero discharge) is another method to achieve AKART and could be 
considered. 
 
Permit No. 3:  Liberty Lake Water & Sewer District 
 
Draft Permit 
 
p. 11.  Inadequate description of dimensions of mixing zones 
 
p. 14.  Why is total PCB compliance monitoring (via 608) only 2/year when others are all at least 
quarterly? 
 
p. 32.  Unclear that compliance schedule includes milestones/reporting requirements consistent with 
WAC 173-220-140(2) and (3) 
 
p. 37.  Unclear whether implementation of BMP Implementation Plan is required, or only its submittal 
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Draft Fact Sheet (FS) 
 
FS, p. 10.  Description of receiving waters lacks significant information including Spokane River 
designated uses with water quality criteria described and information on toxics sampling for fish tissue, 
sediment and water column.  
 
FS, pp. 10, 35.  Ecology 2015 ambient data is available and shows pH violations.  Also, it is inappropriate 
to use only 6 years to determine critical conditions. 
 
FS, p. 12.  Missing wastewater effluent characterization based on PCB monitoring data. 
 
FS, p. 28.  Dilution ratios do not reflect actual at edge of dimension boundary of mixing zone because of 
outfall placement and design. 
 
FS, p. 28, Table 11.  500 cfs is far in excess of actual 7Q10 flow. 
 
FS, p. 31, Table 12.  Temperature criteria is incorrect. 
 
FS, p. 42.  Human health reasonable potential analysis is not properly conducted under existing water 
quality criteria, which are known to be inadequate.  It may be appropriate to administratively extend 
permit until new human-health based water quality standards are adopted. 
 
FS, p. 42.  No positive RPA for 1,4 Dichlorobenzene, despite presence in priority pollutant screening.  
Cannot issue permit without WQBEL for this pollutant, unless first finding that discharge will not violate 
applicable water quality standards under WAC 173-220-130(2).   
 
FS, p. 42.  Discussion of presence of BEHP is confusing and obfuscatory. 
 
FS, p. 36.  What is the basis for the interim PCB limits?  FS asserts they are performance-based, but there 
is no description of derivation.  But see p. 90 – where is the underlying PCB effluent data? 
 
FS, p. 44, Table L.  Allowing performance based limits while doubling the allowable flow per new 
engineering report is improper. 
 
FS. P.51.  State law requires use of Method 1668 for PCB monitoring and compliance. 
 
FS, p. 57.  There is no Appendix E “reasonable progress” analysis.  After five years, there is no 
measurable progress that can be attributed to City participation in the Toxics Task Force, beyond 
participating in the Task Force.  Both state and federal courts have indicated that the Toxics Task Force is 
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September 9, 2016 

 

Shara-Li Joy 

4601 N. Monroe St.  

Spokane, WA 99205  

 

RE: Spokane Tribal Natural Resources Comments on City of Spokane, Liberty Lake, and 

Kaiser Aluminum Trentwood Works Draft NPDES permits (sent via email to: shara-

li.joy@ecy.wa.gov) 

 

Dear Shara-Li Joy,  

 

On behalf of the Spokane Tribal Natural Resources Department (“Tribe”) please accept these 

comments on the above-listed Draft NPDES permits. The comments below apply to all three of 

the draft permits, unless otherwise specified.  

 

Comments  

 

Final PCB limit  

 

The final PCB limit of 170pg/L is inappropriate for three reasons. First, Washington State 

adopted updated Water Quality Standards (“WQS”) on August 1, 2016. Pursuant to the August 

3, 2016 order issued in Puget Soundkeeper Alliance, et al v. EPA, EPA “shall either approve 

Washington’s submission or sign a notice of final rulemaking action no later than November 15, 

2016.”  Given the uncertainty of the outcome of EPA’s review of the State’s August 1, 2016 

adoption, it is irrational and arbitrary to adopt the State’s current and inadequate PCB parameter 

of a 170pg/L for total PCBs as the final end of pipe limit for 2026.  

 

Second, in Sierra Club, et al v. McLerran, the court ordered that EPA file a plan to address the 

Spokane River PCB issue in consultation with Ecology. That plan was filed with the U.S. 

District Court for the Western District of Washington on July 14, 2015. It stated the following:  

 

December 15, 2027: The applicable water quality standards for PCBs are met 

and the Spokane River and adjacent segments are no longer included on 

Washington’s 303(d) list of impaired waters. EPA issues a determination by 

July 15, 2028, after conferring with Ecology and the Spokane Tribe, whether the 

waters meet the applicable water quality standards. If EPA determines that 



applicable water quality standards are not met or if the Spokane River and 

adjacent segments remain on Washington’s 303(d) list of impaired waters, then 

Ecology would immediately initiate development of a PCB TMDL for impaired 

segments of the Spokane River, and such TMDL would be submitted for EPA’s 

approval by July 15, 2030. 

 

(Emphasis added).  This section of the Plan raises two separate concerns in regards to these draft 

permits. One, the final effluent limit will come into play in 2026 roughly a year before the 

Spokane River is to meet applicable water quality standards.  Setting the final limit at 170 pg/L 

for Total PCBs leaves no room for the real possibility that the State’s WQS for PCBs may be 

much lower, particularly if the EPA disapproves all or part of the States’ August 1, 2016 adopted 

WQS changes.  Two, the Tribe’s EPA approved downstream WQS parameter for total PCBs is 

set at 1.3 pg/L. It is difficult to understand how “the applicable water quality standards for 

PCBs” will be met in 2027. Particularly, if these three NPDES dischargers’ final limit for total 

PCBs is set at 170pg/L for 2026  

 

Third, the newly adopted Washington State water quality standards state the following in WAC-

173-201A-240(5)(b): 

  

Human health protection. The following provisions apply to the human health 

criteria in Table 240. All waters shall maintain a level of water quality when 

entering downstream waters that provides for the attainment and 

maintenance of the water quality standards of those downstream waters, 

including the waters of another state. The human health criteria in the tables 

were calculated using a fish consumption rate of 175 g/day. Criteria for 

carcinogenic substances were calculated using a cancer risk level equal to one-in-

one-million, or as otherwise specified in this chapter. The human health criteria 

calculations and variables include chronic durations of exposure up to seventy 

years. All human health criteria for metals are for total metal concentrations, 

unless otherwise noted. Dischargers have the obligation to reduce toxics in 

discharges through the use of AKART. 

 

(Emphasis added).  Given the significant difference between the Tribe’s water quality 

standard parameter for PCBs and the State’s, it is very difficult for the Tribe to view this 

requirement as being met by these draft permits currently or even after the proposed final 

limit is in place for PCBs in 2026.  The Tribe’s Total PCB limit of 1.3pg/L is the 

applicable downstream water quality standard and according to the above section the 

State needs to ensure that the standard is attained and maintained.   

 

In conclusion, the Tribe commends the State for placing final PCB limits in these draft 

permits and recognizes that this is a step in the right direction. However, that limit must 

meet the requirements of the State and Tribe’s water quality standards and comport with 

the EPA Plan submitted to the court in Sierra Club, et al v. McLerran.  

 

Technical Comments 

 

 1. Kaiser Permit: Why is the PCB Limit only March-October on page 26 of the 



Draft permit?  

 

 2. Compliance Schedule: “Compliance schedules shall generally not exceed the term of 

any permit unless the department determines that a longer time period is needed to come into 

compliance with the applicable water quality standards.”  WAC 173-201A-510 (b)(4)(d).  Please 

fully explain the need for a compliance schedule for total PCBs that goes beyond the term of the 

three draft permits.   

 

 If you have any questions, concerns or would like to discuss the Tribe’s comments 

further, please contact me at 509-626-4427.  

 

Sincerely, 

 

 
 

B.J.  Kieffer  

Director, Department of Natural Resources 

Spokane Tribe of Indians 

(509) 626-4427 

bjk@SpokaneTribe.com 

 

 

Cc: Carol Evans, Chairwoman, Spokane Tribe of Indians  

 Grant Pfeifer, Ecology, Director, Eastern Regional Office 

 Jim Bellatty, Ecology, Water Quality  
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September 9, 2016 

 

ATT: Shara-Li Joy 

Washington Department of Ecology, Eastern Region 

4601 N Monroe 

Spokane, WA 99205-1295 

Spokane, WA 

 

RE: Kaiser Aluminum Draft NPDES Permits # WA0000892, City of Spokane Riverside 

Water Reclamation Facility and Combined Sewer Overflows Draft NPDES Permit 

#WA0024473, Liberty Lake Sewer and Water District Draft NPDES Permit # 

WA0045144 

 

Dear Shara-Li Joy, 

These comments were written by the Spokane Riverkeeper and made on behalf of the 

Spokane Riverkeeper, The Lands Council, and Kootenai Environmental Alliance (Coeur 

D’Alene Waterkeeper).  

As Spokane River and Coeur D’Alene Waterkeepers, we are citizens advocates charged 

with ensuring that state, tribal and federal clean water laws are followed, and that policies 

are developed that promote a “fishable, swimmable” Spokane River Watershed. As 

members of the international Waterkeeper Alliance, we are deeply concerned about the 

integrity and viability of the world’s waters and their ability to bring value to the people 

and communities who depend on them.  We are providing comments on this process as 

these three National Pollution Discharge Elimination System (NPDES) permits will have 

a profound and lasting impact on the quality and health of our watershed. 
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The Lands Council is an organization dedicated to the preservation and revitalization 

of Inland Northwest forests, water, and wildlife through advocacy, education, effective 

action, and community engagement. 

All three organizations are voting members of the Spokane River Regional Toxics Task 

Force.  

Spokane River Background: 

The Spokane River has been impacted by numerous human activities that have left its 

water quality and its aquatic communities degraded.  In 1998 the upper section of the 

Spokane River was listed as impaired for lead, zinc and cadmium.  Much of this was due 

to historic mining activities in the headwaters.  In addition, pollution from nutrients like 

phosphorus have degraded the ability of the river to hold dissolved oxygen (DO) which 

has led to a Total Maximum Daily Load (TMDL) for DO in 2010. Toxics such as 

polychlorinated biphenyls (PCBs) and others have been discharged into the river and 

caused problems for aquatic communities and the people who are entitled to use the river 

and eat the fish harvested there.  Currently there is not a TMDL for PCBs. 

Phosphorus Background 

As early as the 1970s, water quality problems in the Spokane River and its reservoirs 

were identified by scientific authorities
1
.  These issues caused toxic blue-green algae 

blooms in the summer, and depleted the dissolved oxygen necessary to support aquatic 

life in the summer months of the year.  In the years 1996, 1998 and 2004 the river was 

included on the States 303 (d) list for dissolved oxygen impairments.  In 2010 a DO 

TMDL was finalized and the parameters of phosphorus, and Carbonaceous Biochemical 

Oxygen Demand (CBOD) were addressed through Waste Load Allocations and Load 

Allocations.    

Spokane river PCB pollution background: 

The Spokane River was only very recently one of the most polluted rivers in Washington 

State for PCBs.  This pollution is due to multiple sources and pathways.  The older, 

“legacy” Aroclor PCBs marketed by Monsanto Corporation, and banned in 1979, as well 

as the newer, inadvertently produced PCBs that are present in pigments and dies have 

recently become a concern and consistently pose a problem with the public enjoyment 

and use of the river.  PCB pollution deprives the public of the clean water that they are 

entitled to under state, tribal and federal law.  Kaiser Aluminium, who used the Aroclor 

branded PCBs for its aluminium rolling operations has sections of ground water under its 

facility that are tainted with PCBs and reaching the river.   

                                                        
1
 Soltero, R.A., A.F. Gasperino, and W.G. Grahm, 1973, An investigation of the Cause and Effect of 

Eutrophication in Long Lake, Washington. Project Compliance Report to OWRR. 86pgs 
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In 2008 a Source Assessment was done in which several sections of the river were 

characterized for their PCB impairments
2
.  

Fifteen waterbody segments of the Spokane River and Lake Spokane (also known as 

Long Lake), and one segment of the Little Spokane River are on the § 303(d) list for not 

meeting (or exceeding) Washington State’s human health water quality criterion for 

PCBs in edible fish tissue.   In addition to ground water inputs, discharge inputs, the PCB 

pollution of our river has been complicated by non-point sources such as runoff from 

storm drains, areas that have been treated with hydroseed, contain road paints, and/or the 

application of de-icer.  All of these products are found to contain inadvertent PCBs. 

Many sections of the rivers water column do not yet meet the Washington State Water 

Quality Standard or Criterion for PCBs. In Washington, the water quality criterion for 

total PCBs is 170 picograms per liter (pg/L). 40 C.F.R. 131.36(b)(1) & (d)(14).  Although 

some reaches of the river do meet the WQS.  However, the mere presence of ambient 

PCBs at sub lethal levels in the water column means that PCBs enter the food chain, bio-

magnify in the fish that are in these food chains.  As a result, these pollutants and deprive 

the public of clean, safe fish to eat.  According to the EPA Water Quality Standards 

Handbook § 3.1.3 “EPA WQS Handbook, The consumption of contaminated fish tissue 

is of serious concern because the presence of even extremely low ambient concentrations 

of bio-accumulative pollutants (sub-lethal to aquatic life) in surface waters can result in 

residue concentrations in fish tissue that can pose a human health risk”.   

These forms of pollution have led to the Washington Department of Health putting fish 

advisories in place for several sections of the Spokane River.  These advisories serve to 

warn the public as to the consumption of a wide array of species such as rainbow trout, 

mountain whitefish, yellow perch, largescale suckers, black bass as well as other species 

of fish.  Additionally, studies as recently as 2015 have found Carp tissue sample as that 

are as high as 1.3 parts per million
3
.  This is orders of magnitude more polluted that 

samples of rainbow trout or whitefish in other sections of the Spokane River 
4
. It is well 

know that the lower parts of the river as well as the middle sections of the river are being 

used on a routine basis for sport fishing and the consumption of fish is common among 

sport fisherman.  The Spokane Walleye Club, in fact, has a section on their website 

displaying and sharing recipes for cooking walleye, a top predator known to bio-magnify 

pollutants in the watershed
5
.  Fish consumption is also a regular and persistent cultural 

trait among Spokane Tribal members on the lower Spokane River as well as the 

immigrant community in urban Spokane.  The Spokane Tribal uses a fish consumption 

                                                        
2
 Spokane River PCB Source Assessment 2003-2007–  Washington Department of Ecology Publication 

No. 11-03-013, May 2011 
3
 Lake Spokane: PCBs in Carp,  Washington Department of Ecology Publication No. 15-03-022 July 2015 

4
 Washington State Toxics Monitoring Program: Contaminants in Fish Tissue From Freshwater 

Environments in 2004 and 2005 Publication No. 07-03-024 
5
 http://spokanewalleyeclub.com/cookoff-recipes/  

http://spokanewalleyeclub.com/cookoff-recipes/
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rate of 865 grams of fish/day.  It is a fair assumption to make that these pollutants put 

these and other communities at disproportionate risk.  Nearly 15 years ago, just after EPA 

issued its 2000 guidance on fish consumption and human health criteria, a Federal 

Advisory Committee to EPA issued a report regarding the need for states to ensure that 

all populations are protected, including those that have particularly high fish consumption 

rates for cultural, religious, social and/or economic reasons.  National Environmental 

Justice Advisory Committee, Fish Consumption and Environmental Justice (2002) 

(“Environmental Justice Report”).  The Environmental Justice Report also emphasized 

the need to consider that some consumption rates may currently be suppressed due to 

reduced fish availability and other factors
6
.   

Health issues from PCB pollution have been understood to include reproductive 

disorders, cancers and endocrine disruption.
7
  These are all serious health issues that have 

implications for the permits that are currently opened.   All of the permits that will be 

discussed below are for discharges that contribute to this form of bio accumulative 

pollution. 

In 2008 a Source Assessment for the Spokane River PCB pollution was conducted
8
.  This 

was in preparation 2008 – draft Total Maximum Daily Load (TMDL) for PCBs.  The 

TMDL was never finalized and in lieu of a TMDL, a direct to implementation process, 

was envisioned to bring stake holders together to address the complex nature of PCB 

pollution.   This project is known as the Spokane River Regional Toxics Task Force.  

This group represents stakeholders from water quality advocates to dischargers and 

agencies that regulate aspects of public life.  Within the MOA the stated vision of the 

SRRTTF follows:  

“The Regional Toxics Task Force will work collaboratively to characterize the 

sources of toxics in the Spokane River and identify and implement appropriate 

actions needed to make measurable progress towards meeting applicable water 

quality standards for the State of Washington, State of Idaho, and The Spokane 

Tribe of Indians and in the interests of public and environmental health.” 
9
 

To that end, the SRRTTF is developing a Comprehensive Plan to bring the Spokane 

River into compliance with water quality standards for PCBs. This process includes the 

presence and guidance of both the Washington State Department of Ecology (Ecology) 

and the Environmental Protection Agency (EPA).  Both parties, while not signatories to 

                                                        
6
 https://www.epa.gov/sites/production/files/2015-02/documents/fish-consump-report_1102.pdf  

7
  International Journal of Occupational and Environmental Health 1998;11(4):291-303. 

 Polychlorinated biphenyls and human health.  Carpenter DO1. Department of Environmental Health and 

Toxicology, School of Public Health, University at Albany, Rensselaer, New York 12144, USA. 
8
 Spokane River PCB Source Assessment 2003-2007,  Washington State Department of Ecology 

Publication No 11-03-013 
9
http://srrttf.org/  (Vision Statement of SRRTTF Memorandum of Understanding as approved 1/23/12) 

https://www.epa.gov/sites/production/files/2015-02/documents/fish-consump-report_1102.pdf
http://srrttf.org/
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the MOA as voting members of the SRRTTF, they are in fact interested in the success of 

the process.  Additionally, Ecology is responsible for determining Measureable Progress.  

This is a process wherein inputs, outputs and (water quality) outcomes are documented 

and used as a metric for SRRTTF success or failure.  If Measurable Progress is not made 

in five year increments, (the SRRTTF could be dissolved and) a TMDL process 

undertaken.  It should be noted that the requirement to attend and contribute to the 

SRRTTF is written into the NPDES permits for every entity discharging into the Spokane 

River.   

Complicating this situation is the lack of Waste Load Allocations and Load Allocations 

for PCBs in the Spokane River.  Without a TMDL, the path forward towards cleaning up 

the river has been in dispute. The City of Spokane RPWF Fact Sheet explains this in the 

following: 

“In October 2011, the Sierra Club brought a citizen suit under provisions of the 

Clean Water Act against EPA (Sierra Club, et al. v. McLerran, No. 11-CV-1759-

BJR), claiming EPA failed to perform a nondiscretionary duty of establishing a 

TMDL for PCBs in the Spokane River. In an Order issued by the U.S. District 

Court on March 16, 2015, the Court directed EPA to consult with Ecology and 

file a schedule for the measuring and completion of the work of the Task Force, 

including quantifiable benchmarks, plans for acquiring missing scientific 

information, deadlines for completed scientific studies, concrete permitting 

recommendations for the interim, specific standards upon which to judge the Task 

Force’s effectiveness, and a definite endpoint at which time Ecology must pursue 

and finalize its TMDL. 

 

EPA submitted its plan (http://srrttf.org/wp-content/uploads/2015/07/EPA-plan-

for-PCBs-inresponse-to-court-order.pdf ) to the Court on July 14, 2015. EPA’s 

plan included a December 15, 2020 date for meeting an instream concentration of 

PCBs in the Spokane River of 200 pg/L; and a December 15, 2024 date for 

meeting an instream concentration of PCBs of 170 pg/L.” 

 

This directive from the court has led to the inclusion of the following language in the City 

of Spokane RPWF Fact Sheet, (page 64): 

 

The proposed permit includes specific tasks for the Task Force to accomplish: 

 

1. Complete the Comprehensive Plan by December 2016, including targets and 

milestones for achieving water quality standards. 

2. Create a 5-year Strategic Plan with short term goal and strategies, needed 

financial and technical assistance, and adapt BMP Implementation Plans (based 

on former TMPs) towards achieving these goals. 

3. Measure Progress through a monitoring program, annual reports, and 

adaptive measures. 

 

http://srrttf.org/wp-content/uploads/2015/07/EPA-plan-for-PCBs-inresponse-to-court-order.pdf
http://srrttf.org/wp-content/uploads/2015/07/EPA-plan-for-PCBs-inresponse-to-court-order.pdf
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Ecology maintains its regulatory authority to require a TMDL if this approach 

does not work. 

 

As such, Ecology will evaluate whether the Task Force has made Measurable 

Progress to meet applicable water quality criteria for PCBs at the next permit 

renewal. These documentable milestones for measurable progress works toward 

the obligation Ecology has with bringing the Spokane River into compliance with 

State Water Quality Standards.” 

 

Spokane County NPDES Permit for WWTP was issued in 2011. With no TMDL in place 

and without WLA or LA for the Spokane River Sierra Club, with the Spokane Tribe as 

interveners, challenges the permitting of this facility.  Additionally, the notion of a 

SRRTTF as a legally viable means of cleaning up the river is under challenge.  As this 

case has unfolded, a number of communications between the EPA and Judge Rothstein 

provide clarification and guidance to stakeholders in terms of goals; benchmarks and 

timelines for achieving water quality standards for PCBs in the Spokane River
10

 (see 

Page 22).  Additionally, in response to US District Court Order in Sierra Club et al v. 

McLerran, No 11-CV-1759-BJR, the EPA issued a series of recommendations for 

NPDES permit writers and permit holders that if incorporated into the permits, will 

ensure the eventual, effective clean-up of our river (Doc 129 – 1, Appendix B).  We find 

these communications and the recommendations to be extremely helpful in providing 

effective standards to guide the development of the permits and guide discharge 

operations.  Consequently, these comments and recommendations are frequently invoked 

and/or referenced.   In fact, Waterkeeper and The Lands Council comments on the draft 

NPDES permits for Kaiser Aluminium, Spokane Waste Water treatment Plants, and 

Liberty Lakes Waste Water Treatment Plant’s draft NPDES permits are all informed by 

the EPAs comments, and the over-arching efforts of the SRRTTF to make measurable 

progress in bringing the Spokane River into compliance with Water quality standards for 

PCBs.  This is in keeping with a vision to allow the public to enjoy the entitlements of the 

clean water and healthy fish owed to them Washington State Law RCW WWPCA and 

under the Federal Clean Water Act, 33 U.S.C. 1313(c)(4). 

A note about the organization of the comments below: 

There are four sections to the following comments.  Part I are comments that are aimed at 

all three for the draft permits that are open for comment.  Part II are comments specific to 

the NPDES permit for Kaiser Aluminium.  Part III are comments specific to the NPDES 

permit for the City of Liberty Lake Sewer and Water District.  Part IV are comments 

specific to the NPDES permit for the City of Spokane Riverside Water reclamation 

Facility and CSO permit.  

                                                        
10

 Case 2:11-cv-01759-BJR Document 120 Pg 22 of 25 
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Part I – Comments common to all three NPDES permits: 

1. Final Effluent Limits for PCBs at all three (Spokane, Liberty Lake and 

Kaiser) outfalls to the river:  We are pleased to see numerical effluent limits for 

these permits and these facilities.  This is noted in Part ii, III and V.  However we 

will provide the general rational for our opinion here as it is common to all three 

facilities and their permits. 

a. The Effluent limit for PCBs will established that the City of Spokane 

operations will ultimately be meeting the Measurable Progress 

Determinations in the SRRTTF process (at a defined point in the future).  

b. This numerical PCB Effluent limit will comport with the goals and 

objectives of the EPA, the WDOE and the SRRTTF as they work to clean 

up PCBs in the Spokane River. 

c. This numerical limit will have a direct and lasting impact on protecting the 

designated uses of the Spokane River and protecting the public from the 

harmful effects of contacting PCBs. The Clean Water Act requires states 

to protect designated uses of the Spokane River. Those designated uses 

encompass the “fishable and swimmable” protections of the Clean Water 

Act:  “protecting and cleaning up our nation’s waters so that they are clean 

enough for drinking, for direct human contact for fishing and recreation, 

for healthy aquatic resources, and for catching and consuming fish and 

shellfish” 33 U.S.C. § 1313 

 

2. Meeting Downstream Water Quality Standards for PCBs: 

The final PCB effluent limits for dischargers in the Spokane River needs to ensure 

that the water quality of downstream users is not compromised.  The Clean Water 

Act specifically requires this.  In Arkansas v. Oklahoma, 503 U.S. 91 (1992), 

the Supreme Court stated that upstream point source dischargers must 

comply with downstream water quality standards.  The current Spokane Tribal 

standard is 1.3 pg/L, a significantly more protective standard than Washington 

State’s PCB WQS of 170 pg/L.  The permits must ensure compliance with the 

Spokane Tribe’s water quality standards.  

 

3. 10 year compliance periods to meet final effluent limits for PCBs:  In the draft 

permits, interim limits are seen as the ceiling for PCB discharges for a compliance 

period of ten years from the date of the issuance of a final permit.  We feel that 

the Spokane River represents a unique case wherein the compliance period should 

be shorter.  This is for the following two reasons: 

 

a) First, compliance schedules are recognized as an acceptable tool in 

permitting under limited circumstances.  40 C.F.R. § 122.47.  Ordinarily, 
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compliance schedules are appropriate where an existing permittee needs 

time to comply with a new standard, such as a new water quality standard 

or a new technology standard or both.  Ecology’s rules already provide for 

the use of compliance plans (TMP or BMP) plans in permitting.  The 

justification for compliance schedules is that compliance with a new 

standard cannot happen instantly, and so a plan may be created that 

includes interim, enforceable milestones with a firm date by which time 

permit requirements must be met.  While EPA’s regulations do not set a 

maximum allowable time for compliance schedules, they must ensure 

compliance “as soon as possible.”  Id. at § 122.47(a)(1).  Case law has 

warned that compliance plans cannot exceed the five-year term of a 

permit.  Citizens for a Better Environment v. Union Oil Co. of Cal., 83 

F.3d 1111, 1120 (9th Cir. 1996).  Further, “schedule of compliance” as 

defined in the Clean Water Act plainly contemplates a period of time 

constrained by the four corners of a five-year permit.  33 U.S.C. § 

1362(17).  See also 40 C.F.R. § 122.2. 

b) Second, a shorter 7 year compliance schedule would conform to the larger 

SRRTTF effort outlined above rather than the conventional period of a 

decade.  In the document 129-1, the EPA submitted its plan 

(http://srrttf.org/wp-content/uploads/2015/07/EPA-plan-for-PCBs-

inresponse-to-court-order.pdf ) to the Court on July 14, 2015. The EPA’s 

plan included a December 15, 2020 date for meeting an instream 

concentration of PCBs in the Spokane River of 200 pg/L; and a 

December 15, 2024 date for meeting an instream concentration of 

PCBs of 170 pg/L.  This schedule was outlined by the EPA and submitted 

to the Judge Rothstein as a statement made presumably in good faith about 

the goals and outcomes of the SRRTTF.  This being the case, the WDOE, 

NPDES holders and members of the SRRTTF should be committed to the 

EPA schedules and benchmarks as documented in Doc 129-1 to achieve 

the WQS of 170 pg/L PCB concentration in the Spokane River by 2024.  

If a Washington State water quality “cookie cutter” compliance period 

were used, we could be out to 2026 or 2027 before meeting final effluent 

limits of 170 pg/L concentrations of PCBs in the Spokane River.  We 

strongly urge the final NPDES permit to conform to the goals set out by 

the EPA and submitted (in doc 129-1, page 11/12) to the Judge Rothstein 

as true measure of the outcomes for the SRRTTF and the stakeholders at 

work in this process. 

 

4. Compliance Monitoring Methods: We urge all three of the permits to require 

compliance monitoring using EPA approved method 1668c.  The use of EPA 

http://srrttf.org/wp-content/uploads/2015/07/EPA-plan-for-PCBs-inresponse-to-court-order.pdf
http://srrttf.org/wp-content/uploads/2015/07/EPA-plan-for-PCBs-inresponse-to-court-order.pdf
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method 608 – modified, for compliance monitoring is not as effective as 1668c in 

that method 608 can only establish Potential Quantitation Limits for PCBs in 

concentrations far in excess of 170pg/L.   

 

5. Next level of treatment. We support running the next level of treatment at all 

facilities all year around (as it becomes available).  This ensures the greatest level 

of nutrient and toxics removal. 

 

6. Measurable Progress sections inside the permits:   Because making 

Measurable Progress is the key to effectively getting to clean water and bringing 

the river into compliance with applicable water quality standards, it essential that 

every NPDES permit in the Spokane River include the following language, 

excerpted from the Spokane NPDES Draft permit fact sheet, Page 65. “Results 

from the BMP Implementation Plan required in this permit cycle shall be used 

in the measurable Progress cycle.” (Pg 65, Spokane Fact Sheet). We urge the 

inclusion of the language in all three of the permits under a Measurable Progress 

Determination Section.   Additionally, we suggest adding the language from 

Spokane Permit to all draft permits (page 45 of 71, S14): 

 

“Ecology will continue the measurable progress determination through 

this permit cycle. 

The permittee must submit data collected during activities required in this 

proposed permit needed for Ecology’s next measurable progress 

assessment. Information collected and presented in the BMP 

Implementation Plan will be used in the next assessment period which 

began on January 1, 2015 and will extend though the 4th year of this 

proposed permit. Ecology will work with the Kaiser (and Spokane and 

Liberty lake) to identify and collect additional information as needed to 

help complete the assessment of inputs, outputs and outcomes. The 

determination will assess progress toward meeting the State’s Water 

Quality Standards.   

Kaiser (Spokane and Liberty Lake) must also maintain their active roll on 

the Spokane River Regional Toxics Task Force as part of the measurable 

progress effort. Ecology considers continued involvement with the Task 

Force part of maintaining the comprehensive approach to address point 

and non-point sources of PCB in the Spokane River. This proposed permit 

requires the Kaiser to work with the Task Force in accomplishing the 

following: 
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1. Complete the Comprehensive Plan by December 2016, including 

targets and milestones for achieving water quality standards. 

 

2. Create a 5-year Strategic Plan with short term goal and strategies, 

needed financial and technical assistance, and adapt BMP 

Implementation Plans (based on former TMPs) towards achieving these 

goals. 

 

3. Measure Progress through a monitoring program, annual reports, and 

adaptive measures. 

The Permittee must share data collected through the Kaisers (and liberty 

Lake and Spokane’s) BMP Implementation Plan with the Task Force and 

other point source dischargers. This includes quantitative data in addition 

to feedback on which BMPs are found to be most effective and which ones 

did not perform as anticipated. (add this language to all three permits) 

Results from the BMP Implementation Plan required in this permit 

cycle shall be used in the measurable Progress cycle.”  (Excerpted from 

Page 65, city of Spokane RWRTP Fact sheet) 

 

7. Arsenic standards inside all three Fact Sheets/permits:  Ecology’s decision to 

rely on 10 ug/L as an arsenic standard is not adequate to meet the requirements of 

the Clean Water Act.  Please defer to the more stringent and protective EPA 

recommendations of .0018 ug/L.  

 

Ecology adopts the “drinking water standard,” for arsenic in this and other 

NPDES permits, but in doing so fails to meet its Clean Water Act section 304 

obligations.  EPA has directly addressed this issue and has made plain that Safe 

Drinking Water Act (“SDWA”) standards are not to be used as a substitute for 

Clean Water Act section 304(a)(1) human health standards: 

 

The section 304(a)(1) criteria also [should] include fish bioaccumulation 

and consumption factors in addition to direct human drinking water 

intake.  These numbers were not developed to serve as “at-the-tap” 

drinking water standards, and they have no regulatory significance under 

the SDWA.  Drinking water standards are established based on 

considerations, including technological and economic feasibility, not 

relevant to section 304(a)(1) criteria.  Section 304(a)(1) criteria are more 

analogous to the maximum contaminant level goals. . . of the SDWA. . 
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.[which] do not take treatment, cost, and other feasibility factors into 

consideration.
11

    

 

As noted by EPA, drinking water standards are standards that a municipal entity 

has to meet “at the tap” for community water, and that statute allows cost and 

other factors to be taken into account.  Nowhere does the Clean Water Act allow 

for cost and technology and economic feasibility to be considered when setting 

standards.  Those factors might come into consideration in permitting, but have no 

place in setting the standards for human health.  Congress directed consideration 

of cost and/or feasibility in other environmental laws like the Clean Air Act, but 

pointedly omits those considerations here.  Ecology’s Rule is based on incorrect 

interpretation and application of the Clean Water Act and the SDWA.  If Ecology 

has data demonstrating that the Spokane River has natural levels of arsenic at or 

above 10 ug/L the proper and legal route for Ecology is to propose a standard for 

that water that is based upon that actual data and to include a public process and 

EPA review for that waterbody-specific standard.  So in the Kaiser Permit and 

Fact Sheet (pg 35), Arsenic monitoring is deferred because of the regulatory 

“uncertainty of the freshwater human health criteria”.  The State proposes 10 

micrograms per liter – (10 ug/L) as a drinking water standard and the EPA has 

established 0.018 micrograms per liter based upon the human health risks of 

ingesting fish and shellfish.  It is inappropriate to avoid a permit limitation given 

that both agencies agree that there should be limits, and, there is no confusion of 

the human health risk established by the EPA. The permit should reflect as 

discharge limit corresponding to the EPA standard of 0.018 micrograms per liter 

at the very least.  Additionally, the permit should include a schedule for 

compliance in S1 under effluent limits for outfall 001.  

 

8. Total Phosphorus, CBOD and ammonia interim limits and the final effluent 

limits: The Total Phosphorus, CBOD, ammonia interim limits and the final 

effluent limits and WLAs for all outfalls to the Spokane River, in all three 

permits, are in line with the DO TMDL.  These limits are good news for the 

Spokane River and good news for the public who uses it.  These strong total 

phosphorus limits will be protective of water quality and aquatic health when they 

are achieved.  We support them. 

 

9. Receiving Water Study: We suggest that all three permits and dischargers 

monitor receiving waters upstream and down-stream of final outfalls to the river 

for PCB congeners of using method 1668c in both high flow and low flow 

regimes at a frequency to assess concentrations of PCBs in the water column in 

                                                        
11

 EPA WQS Handbook, § 3.2.4 
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both situations. (See page 3 of EPA guidance, doc 129-3).  This is extremely 

important as the goal of the SRRTTF is to characterize the nature and extent of 

PCBs in the Spokane River and the degree to which various dischargers are 

contributing to loads in the river.  However, it is important to have the Permittee 

own this monitoring inside the terms of the NPDES permit rather than rely on the 

SRRTTF.  The future of the SRRTTF and the financial viability of the SRRTTF 

are, by their nature, uncertain. If the process turns into the development of a 

TMDL, then funding for this monitoring could go away.   To remedy this, the 

City of Spokane (and all NPDES and MS4 permittees) should include and own 

this work inside their permit(s).  The terms and protocols of the data collection 

can conform to the over-arching needs of the SRRTTF and certainly the readily 

available and accessible in a form that is useful to the SRRTTF.   

 

10. All permits include EPA guidance: All three permits should include the EPA 

NPDES permit guidance (for PCBs) that is included in Case 2:11-cv-01759-BJR.  

This guidance should be taken in addition to numerical limits for PCBs.  This 

Document 129-1 is called “EPAs Plan for Addressing PCBs in the Spokane River, 

July 14, 2015 Appendix B, re: NPDES Permitting recommendations for the 

Spokane River. 

 

Part II - Kaiser Aluminium Permit # WA0000892 Comments: 

1. Permit Page 26: In S7, Final Water Quality Based Effluent PCB Limitations for 

outfall #001 it states that the final effluent limits are 170 pg/L.   This aspect of the 

permit is very strong; we emphatically support this provision, and see it as an 

improvement over the 2011 NPDES permit.  We are very pleased to see the permit 

with a provision that will have the Kaiser Aluminium operations meeting the 

Washington State Numerical Effluent Limits for PCBs of 170 pg/L.  We believe this 

to be a positive aspect of the NPDES permit and we believe it represents progress in 

protecting the public and the river. Our rational is stated above in Part I. 

 

2. Permit Page 26:  In the permit, it says that “Final Effluent Limitations” for outfall 

001 will be “March through October”.  We understand that the EPA and the SRRTTF 

understands that the use of AKART and Kaiser technological innovations should 

protect the river from PCB discharges all year around, and we ask that this be 

corrected to be a year around effluent limit in the NPDES Permit.  

 

3. Permit Page 8:  We appreciate and recognize the importance of the numerical 

effluent limits for PCBs - both interim effluent limits and the final limit of 170 pg/L.  

This is a profound improvement from the last permit issued in 2011.  We ask the 

Department of Ecology to keep this standard in the permit.  However, it is noted that 
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the interim limit is based on average monthly and daily maximum out puts of PCBs 

between September of 2013 and August of 2015.  The average monthly interim limit 

of 129 milligrams/day of PCBs is .5 mg/day over the highest output between 2013 

and 2015.  This is similar to the maximum daily output measured at 145 mg/day.  

Upon the issuance of the next NPDES Permit in 2021, we suggest Interim limits 

should be 95% the maximum average daily and monthly averages between 2021-

2024 (see #4 below for discussions on compliance periods and 2024 vs 2026 as a 

terminal date for meeting final effluent limits). Meeting these limits would 

demonstrate Measurable Progress on the part of Kaiser aluminium in the years 

leading up to EPAs benchmark of 2024 for meeting final water quality standards of 

170 pg/L. 

 

4. In the Permit, Section S2: On page 11, we suggest changing PCB congener 

monitoring of final effluents for compliance from a frequency from twice a year as it 

is in draft permit, to “at least quarterly using method 1668c”.  This would bring the 

monitoring for PCBs into line with the EPA guidance (Doc 129-1, Appendix B, page 

3, bullet 1).  We feel that this gives a more accurate and complete understanding of 

Kaiser as a source of PCB loading to the Spokane River. 

 

5. Permit Page 22: Permit Special Condition S6 (4.)(5.)  

Economic feasibility is very subjective and does not meet the requirements of 

AKART (All Known and Reasonable Technology).  This is potentially a point at 

which the permittee can merely call any reasonable technology, “uneconomical” to 

defer implementing BMP’s. Consequently, we suggest striking “economically 

feasible” from #5 of S6 (pg 22) when describing implementation of BMPs. 

 

6. Permit Page 24: Similarly in the BMP Implementation Plan on Page 24, Section d 

under PCB Purchasing standards the draft permit states:  “Permittee must institute 

procurement practices with the “goal” of eliminating products.  We suggest 

substituting this language with language that would “REQUIRE” the institution of 

these procurement practices (as it is in the Fact Sheet, 3rd bullet Page 37). 

 

7. Permit Page 25, S7, and Schedule of Compliance for Total PCBs: In EPA Letter 

to Judge Rothstein (EPAs Plan for addressing PCBs in the Spokane River Doc 129-1, 

Appendix B Page 7) The EPA states that Ecology estimates the Kaiser ground water 

remediation to be operational by 2020, four years from now.  However, under draft 

permit conditions S7 “schedule of compliance for total PCBs” give Kaiser 9 years 

and 6 months to fulfill, in writing, the terms of total compliance for PCBs.  We 

suggest, narrowing this timeframe to be more in line with EPAs statement to Judge 
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Rothstein.  Discussion as to why is identical to our reasoning in above, Part one, #1 of 

the comments common to all three draft permit section. 

 

8. Permit Page 8, S1:  The total phosphorus, ammonia and CBOD interim limits and 

the final effluent limits and WLAs for outfall 001 to the Spokane River in line with 

the DO TMDL.  This is good news for the river and good news for the public who 

uses it.  These strong total phosphorus limits will be protective of water quality and 

aquatic health when they are achieved.  We support them. 

 

9. Permit Page 21, S5,  Phosphorus, CBOD and ammonia “Meet Final Water 

Quality Effluent Limits – July 2021”:  On page 21 of the permit, Footnote b implies 

that final WQBELs can be met in (10) years under Permit special condition S5(b):  it 

states “… there is reasonable assurance of meeting the final WQBELS in ten(10) 

years.”  This statement appears to stretch out the compliance schedule in the Spokane 

River TMDL by over 7 years.  The compliance date in the Spokane River DO TMDL 

is 2020.  In the Executive Summary of the Spokane River DO TMDL, page viii, 

under sub heading Implementation Summary, it clearly states that “This TMDL 

clearly contemplates that final waste load allocations will be met no later than 2020”.  

Please clarify and correct this aspect of the permit – Kaiser must be in compliance for 

total phosphorus, CBOD and ammonia by 2020 and this should be clearly stated on 

page 21 of the permit. 

 

10. Temperature Page 34 of the Fact Sheet:  “The temperature at the edge of the 

chronic mixing zone during critical condition(s) appears greater that the allowable 

amount and may require a limit but is undetermined.”  If temperatures at outfall 001 

are greater than allowable by Washington State Law, then limits should be set (20 c) 

with a compliance schedule.  If additional monitoring shows different results then the 

limits can be revised in future permits. 

 

River temps at Barker Road are routinely over the allowable temperature and as a 

changing climate begins to affect the Spokane River, this issue will become 

increasingly important aspect of managing discharges.  Water Quality Standards for 

Surface Waters of the State of WA Chp. 173-201A WAC clearly state that for:  

WRIA 57, Middle Spokane River - Temperatures shall not exceed a 1 – Dmax of 

20 C due to Human activities. When natural conditions exceed a 1-DMax of 20 C, 

no temperature increase will be allowed which will raise the receiving water by 

greater than 0.3C, nor shall such temp increases at any time exceed t=34/(T+9) 
12

. 

 

                                                        
12

 Water Quality Standards for Surface Waters of the State of WA Chp. 173-201A WAC, page 111 
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Part III - City of Spokane Permit # WA0024473 Comments:  

1. Permit Page 10: In S1B, Final Water Quality Based Effluent Limitations:  In 

the draft permit Final Effluent PCB limits for outfall #005 are 170 pg/L (or 

0.00017ug/L).   This aspect of the permit is very strong, we emphatically support 

this provision, and is an improvement over the 2011 NPDES permit.  We are very 

pleased to see the permit with a provision that will have the City of Spokane’s 

operations meeting the Washington State Numerical Effluent Limits for PCBs of 

170 pg/L.  We believe this to be a positive aspect of the NPDES permit and we 

believe it represents progress in cleaning up and protecting the Spokane River.  

Our rational is stated above in Part I. 

 

2. Permit page 48, nine minimum controls for CSOs: 

 In reference to the Permit requirement for public notification of Combined Sewer 

Overflows (CSO) events, Point #8, - we recommend social media as a means of 

communication and be a provision that is added to the permit. 

 

3. Permit Page 19, S2.B. 

We urge that Ecology add compliance monitoring using EPA method 1668c for 

PCBs on each of the twenty CSO outfalls per event.  These can be grab samples 

but a complete congener analysis should be attained and presented in a form that 

can help the SRRTTF as it evolves to help understand and control PCB pollution 

in the Spokane River. 

 

4. Permit Page 49, S15. C.:  In the Combined Sewer Overflow Annual Report 

section of the permit (page 49) we urge Ecology to add a 7
th

 point that would 

summarize and report the PCB load characterization for each and every CSO 

event to the river.   As stated above this should be presented with the TMP to the 

SRRTTF. 

 

5. Permit Pages 8-13:  We support the interim and final effluent limits for total 

phosphorus, ammonia, and CBOD and appreciate that these adhere to the WLAs 

as set in the Spokane River DO TMDL. 

 

6. SIU monitoring and compliance: We recommend that all Significant Industrial 

Users be prohibited from discharging into the Spokane Treatment Plant pre-

treatment if their discharge contains over 3 ug/L or they have a pre-treatment 

permit issued under 307(b) of the Clean Water Act – 40 CFR 761.50(a)(3). 

 

7. Permit Pages 8-13 and Fact Sheet Page 54.  We strongly urge that final effluent 

limits for phosphorus, CBOD, and ammonia be met inside of 2020 as stated they 
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would be in the Spokane River DO TMDL.  In the Executive Summary of the 

Spokane River DO TMDL, page viii, under sub heading Implementation 

Summary, it clearly states that “This TMDL clearly contemplates that final waste 

load allocations will be met no later than 2020”.  Please clarify and correct this 

aspect of the permit – the City of Spokane must be in compliance for total 

phosphorus, CBOD and ammonia by 2020 and this should be clearly stated on 

page 10 and page 12 of the permit.  Additionally, on Page 55 of the Fact sheet, it 

states that WLAs must be met by 2021. Please change this to 2020. 

 

Part IV Liberty lake Sewer and Water District Permit #WA0045144 

Spokane Riverkeeper comments on the Liberty lake Permit are subsumed under Part I. 

This includes our strong support of final and interim total phosphorus, ammonia, CBOD 

and PCB effluent limits as proposed in the draft permit WA0045144 as well as the 

inclusion of all EPA recommendations for this facility. 

1. We recommend meeting these phosphorus, CBOD, and ammonia effluent limits by 

2020. 

2. Please correct the Liberty Lake Fact Sheet to include Appendix E a “full report of 

Measurable Progress”.  On page 57 it says “See Appendix E of this fact sheet for a full 

report of the Measurable Progress made in the Spokane River Watershed through the 

aggressive toxic source identification, control, reduction, and elimination strategy”.  As 

it stands at the back of the fact sheet it says that appendix E is a response to comments. 

The only comment unique to Liberty Lake Sewer and Water district is that they write into 

their NPDES permit the provisions for including the input of SIUs into their facility.  At 

this moment, the City of Liberty Lake may only take in residential waste into their pre-

treatment system.  However, the terms of this permit are five years and it would be 

prudent to include the EPA recommendations for SIUs that were included in Document 

129-1, Appendix B. These recommendations are tailored to the control of PCBs as they 

may enter the treatment facility from SIUs.   

 Excerpt from page 4: 

1.1.2 Pretreatment POTWs Only 
The EPA recommends that: 

 The permits should require sampling of all significant industrial users’ (SIU) discharges 

for PCB aroclors using the most sensitive method approved under 40 CFR Part 136. All 

PCB aroclor results above the method detection limit (MDL) should be reported to the 

POTW and to the approval authority. 

 For any SIU where PCB aroclors are detected using approved methods, follow-up 

monitoring for PCB congeners using EPA Method 1668C should be performed at least 

once. 
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 The POTW should use the results of the required monitoring of SIUs and any other 

available information to estimate the combined loading of total PCBs to the POTW from 

all SIUs. 

 If the POTW estimates that the combined loading of total PCBs to the POTW from all 

SIUs is at least ten percent of the influent total PCB loading to the POTW, the POTW  

should either develop numeric local limits for total PCBs or require SIUs to implement 

BMPs to reduce discharges of total PCBs to the POTW. 

 

Thank you for the opportunity to comment on these three draft NPDES permits. 

 

Respectfully, 

 

 

 

Jerry White Jr. 

Spokane Riverkeeper 

Center for Justice 

 

 

Mike Peterson 

Executive Director  

The Lands Council 

 

 

Lisa Manning and Adrienne Cronebaugh 

Coeur D’Alene Waterkeeper 

Kootenai Environmental Alliance 

 

 

 

 

 

 

 

CC: Jim Bellatty, Eastern Region, Washington Department of Ecology 

Diana Washington, Eastern Region, Washington Department of Ecology 
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    9   August 2016, at the hour of 6:36 p.m., the public hearing in 
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   11   Washington State Department of Ecology, before Caryn E. 
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    1                         EXAMINATION
   
    2               HEARING OFFICER BRONSON:  I'm Erika Bronson, the 
   
    3   Hearing Officer for this hearing on the proposed discharge 
   
    4   permits for Kaiser Aluminum Washington, LLC, City of 
   
    5   Spokane, and Liberty Lake Sewer and Water District.  
   
    6               Let the record show that it is 6:36 p.m. on 
   
    7   August 2nd, 2016, and this hearing is being held within the 
   
    8   Mirabeau Park Hotel and Convention Center, located at 1100 
   
    9   North Sullivan Road, Spokane Valley, Washington, 99037.  
   
   10               Legal notice of the public comment period and 
   
   11   this hearing was published in the Washington State Register 
   
   12   on June 30, 2016.  
   
   13               Ecology issued a news release to Spokane County 
   
   14   media and posted on social media channels about the public 
   
   15   comment and hearing on June 30th, 2016.  
   
   16               In addition, Ecology placed information about 
   
   17   the comment period and hearings on our website for the rule 
   
   18   and on the online public calendar.   
   
   19               Ecology sent announcements via e-mail to the 
   
   20   following e-mail distribution lists on June 30th, 2016:  
   
   21               Washington Quality ListServ, with 1,138 
   
   22   subscribers 
   
   23               Water Quality Partnership, with 58 members  
   
   24               Ecology News ListServ, with 1,471 subscribers  
   
   25               Spokane River Regional Toxics Taskforce  
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    1               And the Spokane River Forum, with 3,400 
   
    2   subscribers 
   
    3               It is now the formal comment time for anyone who 
   
    4   would like to comment.  I'll be calling you to testify in 
   
    5   the order in which you signed in.  
   
    6               When I call your name, please come up to the 
   
    7   recorder and state your name and the company or organization 
   
    8   you represent, if any.  
   
    9               Remember, audience, no extra noise, please. 
   
   10               And we will begin with Rick Eichstaedt, who will 
   
   11   be followed by Frank Ovono.  
   
   12               SPEAKER:  Good evening.  My name is Rick 
   
   13   Eichstaedt.  I'm an attorney with the Center for Justice, 
   
   14   and also direct the Environmental and Land Use Clinic at 
   
   15   Gonzaga.  
   
   16               I want to thank Ecology for the opportunity to 
   
   17   provide comment today.  
   
   18               I also want to thank Liberty Lake, the city of 
   
   19   Spokane, Kaiser Aluminum, and all the other participants in 
   
   20   the Spokane River Regional Toxics Task Force.  
   
   21               And if I didn't mention this, I'm providing 
   
   22   comment today on behalf of Jerry White from the Spokane 
   
   23   Riverkeeper.  
   
   24               The Riverkeeper is committed to the Spokane 
   
   25   River Regional Toxics Task Force process.  We believe that 
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    1   is a good process to address PCBs and other toxics issues in 
   
    2   the Spokane River.  
   
    3               You're going to hear tonight from a couple of 
   
    4   students from Gonzaga some initial comments on the task 
   
    5   force -- or, excuse me, on the draft permits.  
   
    6               You're also going to receive shortly a formal 
   
    7   request from the Spokane Riverkeeper, and I believe some of 
   
    8   the other nonprofit groups that are involved in the river 
   
    9   clean-up issues, requesting additional time for comments.  
   
   10   Specifically, 30 days.  
   
   11               We'd like this additional time to have the task 
   
   12   force meeting on August 10th, where these permits will be 
   
   13   discussed.  
   
   14               We also want time to address the concerns that 
   
   15   we are in the process of identifying with the dischargers 
   
   16   themselves.  
   
   17               As Ecology knows, many of the issues that -- of 
   
   18   concern specifically about PCBs were resolved outside of the 
   
   19   comment period/formal process between some of the nonprofit 
   
   20   groups and the dischargers themselves, and that resulted in 
   
   21   the Spokane River Toxics Task Force.  
   
   22               So we believe granting additional more time -- 
   
   23   or, more time is warranted to allow more dialogue on these 
   
   24   issues.  
   
   25               It's also our understanding that Kaiser Aluminum 
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    1   has asked for some more time as well.  So we certainly 
   
    2   support that.  
   
    3               Thank you.  
   
    4               HEARING OFFICER BRONSON:  Thank you.  Rick.  
   
    5               Okay.  So next we'll have Frank Ovono, who will 
   
    6   be followed by Garrett Wilson.  
   
    7               SPEAKER:  Good evening.  My name is Frank Ovono.  
   
    8   I'm a limited licensed attorney at Gonzaga University Legal 
   
    9   Assistance in the Environmental Law section.  
   
   10               I'm also a Gonzaga law student, and I'm here to 
   
   11   represent the Spokane Riverkeeper.  
   
   12               I'd like to start by congratulating the city of 
   
   13   Spokane and the city of Liberty Lake for participating in 
   
   14   the task force and for making sure that the total phosphorus 
   
   15   and the CBOD comply with the TMDLs.  
   
   16               I also would like to thank them for making sure 
   
   17   that they set specific numerical limits in the -- concerning 
   
   18   their PCB effluent.  
   
   19               While these steps constitute substantial steps 
   
   20   towards our goal, I would like to make a few suggestions as 
   
   21   well.  
   
   22               The first being that I would like them to 
   
   23   develop and implement effluent limits for arsenic as 
   
   24   recommended by the EPA.  I believe the standard for the EPA 
   
   25   for arsenic is 0.018 micrograms per liter, and I believe 
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    1   that adopting that specific recommendation would 
   
    2   substantially help us.  
   
    3               I also would like them to consider adopting all 
   
    4   the recommendations in general by the EPA in the document 
   
    5   attached, your document 1.29 -- or, 129 attached in the 
   
    6   Appendix B in the package at the entrance.  And I think 
   
    7   these recommendations as well provide a clear understanding 
   
    8   of what are the EPA standards.  
   
    9               Thank you.  
   
   10               HEARING OFFICER BRONSON:  Thank you.  
   
   11               All right.  So can we get Garrett Wilson, 
   
   12   please?  
   
   13               SPEAKER:  I'm Garrett Wilson from Gonzaga 
   
   14   University Environmental Law and Land Use Clinic here on 
   
   15   behalf of the Spokane Riverkeeper for concerns about the 
   
   16   Kaiser Aluminum permit.  
   
   17               We would like to see effluent levels -- effluent 
   
   18   limits for arsenic be added to meet the more conservative 
   
   19   EPA standards --  
   
   20               REPORTER:  Excuse me.  Can you speak up a bit?  
   
   21               SPEAKER:  Yes.  
   
   22               I would like to see limits for arsenic be added 
   
   23   that more reflect the more conservative standards; 0.018 
   
   24   micrograms per liter.  Also include a schedule for 
   
   25   compliance.  
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    1               We would also like to see total limits be set 
   
    2   with the compliance schedule.  
   
    3               We would also want to assure that the final 
   
    4   water quality effluent limits be met by July of 2021.  And 
   
    5   that footnote be concerned -- be verified because it sets up 
   
    6   a different limit.  
   
    7               Concerning PCBs, we are pleased that there are 
   
    8   numerical effluent limits in the permit, but feel that they 
   
    9   should be met by 2024.  
   
   10               We suggest that the limits should be at 95 
   
   11   percent of those proposed in the draft permits and that this 
   
   12   would demonstrate measurable progress in achieving these 
   
   13   limits, as required by Ecology.  
   
   14               We also would like to include all 
   
   15   recommendations that the EPA provides for industrial 
   
   16   individual permits and discharges.  We ask that those be 
   
   17   included in the permit.  Those are our concerns.  
   
   18               Thank you.  
   
   19               HEARING OFFICER BRONSON:  Thank you.  
   
   20               Okay.  So that gets us through everyone who 
   
   21   signed up to comment.  Is there anyone else who would like 
   
   22   to testify at this time?  
   
   23               All right.  Well, then I will go ahead and close 
   
   24   the hearing.  
   
   25               If you would like to send in written comments, 
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    1   they must be received by five p.m. on Monday, August 29th.  
   
    2               You may submit comments by mail to Shari Li-Joy, 
   
    3   Washington State Department of Ecology, Water Quality 
   
    4   Program, 4601 North Monroe Street, Spokane, Washington, 
   
    5   99205.  
   
    6               Comment can also be e-mailed to 
   
    7   stra461@ecy.wa.gov, or faxed to 509.329.3570.  
   
    8               All testimony received at this hearing, as well 
   
    9   as e-mails and hard copy comments received by five p.m. on 
   
   10   Monday, August 29th, 2016, will be part of the official 
   
   11   record for the proposed permits.  
   
   12               After the public comment period closes, Ecology 
   
   13   will summarize substantive comments and provide responses to 
   
   14   them.  
   
   15               Ecology will include the summary and responses 
   
   16   to comments in the fact sheet as an appendix and publish the 
   
   17   responses to comments when issuing the final NPDES permit.  
   
   18               Ecology generally will not revise the rest of 
   
   19   the fact sheet.  
   
   20               The full document will become part of the legal 
   
   21   history contained in each of the facility's permit files.  
   
   22               The next step is to review and respond to the 
   
   23   comments and then issue the final discharge permits.  
   
   24               Ecology expects to issue the permits no earlier 
   
   25   than September 15th, 2016.  
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    1               If we can be of further help to you, please do 
   
    2   not hesitate to ask.  
   
    3               On behalf of the Department of Ecology, thank 
   
    4   you for coming tonight.  
   
    5               Let the record show that this hearing was 
   
    6   adjourned at 6:46 p.m.  
   
    7                             (DOE Public Hearing concluded at 
   
    8                              6:46 p.m.)
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